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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL SUIT. 

                               District :   Sonitpur.  

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR. 

Present : Sri P.C. Kalita, 

      Civil Judge, 
      Sonitpur, Tezpur.   
 

   Wednesday the 9th day of July, 2012. 

       Money Suit No. 10 of 2008. 

 1.  M/S Ashok Motors, Tezpur, Assam. 
              Represented by its Proprietor  

Sri Pradip Tibrewala, 
  S/O Late Biswanath Tibrewala, 

  resident of Ashok Motors, Main road, 

  Mouza –Mahabhairab, P.S- Tezpur 

  Dist. Sonitpur, (Assam)  .……..    Plaintiff.   

     –VERSUS– 

      1.  M/S Jagadamba Finance Co. Ltd., Jorhat,Assam, 

      Represented by  

   Sri Ashok Pareek, 

   C/O Jagadamba Finance Co. Ltd.,  

      Ist floor, Kuber Complex, Old Balibat, 

PO Jorhat,  PIN -785001 (Assam). 

 2.  Sri Brajen Gogoi,, 

       S/O Late Debeswar Gogoi, 

       resident of village Gharphalia gaon,  

  PO Chenijan, Dist. Jorhat (Assam). ……            Defendants. 

 1. ICICI  Lombard General Insurer Co. Ltd., 

    represented by The Branch Manager, 
    ICICI Lombard General Insurer Co. 

     Ltd., Guwahati Branch, Bhangagarh, GS Road, 
            Guwahati, Dist. Kamrup (Assam). 

 2. ICICI Bank Ltd. (Commercial Vehicle Loan) 
     4th Floor, DR Brijmohan, Opp to Rajib Bhawan,  

     GS Road, Guwahati, Dist. Kamrup (Assam). 
 

  This suit coming on for final hearing or having been 

heard on 5th and 24th June, 2014.  

Mr. P.K. Sarmah,Advocate    ...      For the Plaintiff  

Mr. S.K. Singh, Advocate  ....   For the defendant No1. 



2 

Mr. T.K. Maitra, Advocate  ....   For the defendant No2. 

 

  And having stood for consideration this day, the  

9th July, 2014 the Court delivered the following Judgment :  

 

 J   U   D  G  M   E  N  T 

     

1.  This is the suit for recovery of money amounting to Rs. 

18,71,445/-  as damage, compensation and cost of the suit  

 

2.  As reflected in the plaint, briefly, the plaintiff’s case is 

that the plaintiff is a proprietorship business firm dealing in business 

of selling and servicing, repairing of Light Commercial Vehicles as 

well as authorized dealer of Mahindra & Mahindra Company. The 

defendant No.1 is a Partnership financial firm dealing in business of 

granting loan for purchasing vehicles on the hypothecation 

agreement to the intending persons. Defendant No.  2 is a resident 

of No.1 Gharphalia gaon, Jorhat. The Proforma defendant is also a 

Banking Limited Company.  

  The plaintiff   pleaded that the defendant No.1 being a 

regular customer of the plaintiff and in continuation of the business 

transaction made between the plaintiff and the defendant No.1 over 

telephone to sell and deliver a Mahindra & Mahindra Max Pick up 

vehicle to the defendant No.2 and to issue and sent a money receipt 

amounting to Rs. 1,91,629/- as down payment out of Rs. 4,15,045/- 

only being the cost of the said vehicle. In good faith and depending 

upon at previous business transaction made between the plaintiff 

and the defendant No. 1, a money receipt for Rs. 1,91,629/- was 

issued and sent to the defendant No. 1 prior to the receipt of the 

cost of the said vehicle. On 26-10-2006 at 12.50 hours, the 

defendant No.1 sent an order to the plaintiff by Fax No. 

03762301714 requesting the plaintiff for making necessary 

arrangement to deliver the said vehicle to the defendant No. 2 



3 

namely, Sri Brajen Gogoi. The said Fax contained that “The DO from 

ICICI Bank Ltd. Will be issued after necessary completion of 

documentation”. But the plaintiff refused to deliver the said vehicle 

without receiving the amount of Rs. 1,91,629/-. The said Demand 

draft bearing No. 023029 dated 26-10-06 for Rs. 1,90,304/- issued 

in favour of  Mahindra & Mahindra, Guwahati and the cover note of 

the Insurance of ICICI. On 26-10-06 at about 13: 00 hours, the 

defendant No. 2 told the plaintiff over telephone that he was ready 

to come to Tezpur for taking delivery of the said vehicle from the 

plaintiff. After a while, the plaintiff was asked by the defendant No.1 

over telephone that the defendant No. 2 could not be able to come 

to Tezpur personally, so the vehicle might be delivered at Jorhat 

from the plaintiff side. Then the plaintiff enquired about the transit 

insurance of the vehicle and the defendant No.1 replied that transit 

insurance was done in the name of defendant No.1 and the same 

would be furnished after arriving the vehicle at Jorhat. Plaintiff was 

also requested by the defendant No. 1 to arrange two persons 

including a driver and their remunerations would be paid either by 

the defendant No. 1 or by the defendant No.2 just after making 

delivery of vehicle at Jorhat. The plaintiff then placed the name of 

two persons i.e. Sri Pratap Gogoi as a driver and Sri Nabajyoti 

Pathak as incharge of the vehicle. All the conversations were made 

with the defendant No.1 by Sri Nabin Kalita, Manager of the plaintiff 

firm on behalf of the plaintiff, but Sri Nabin Kalita could not be made 

as plaintiff due to his sudden death on 10-05-2007. 

  The plaintiff also pleaded that on 26-10-2006 at about 

1.45 p.m. Sri Nabajyoti Pathak had taken delivery of the vehicle of 

the plaintiff firm by putting his signature on delivery receipt as an 

agent of defendant No. 2, Rs. 1,500/- was paid to Sri Nabajyoti 

pathak for necessary expenses.  

  It is further pleaded that the said vehicle and the 

persons, who, took the vehicle became untraced on the way to 
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Jorhat. The DD amounting to Rs. 1,90,304/- bearing No. 023029 dt. 

20-10-06 was issued by UBI, Jorhat Branch infavour of the Mahindra 

& Mahindra which has to be drawn at UBI, Guwahati Branch. But 

surprisingly, the original DD was not sent to the plaintiff and the 

said amount of DD was withdrawn by the defendant No.1 from UBI, 

Jorhat Branch which fact the plaintiff knew from Branch Manager of 

UBI, Jorhat Branch on 17-11-06 over telephone. The plaintiff again 

pleaded that after missing of 2 persons under the employment of 

the plaintiff, a family member of Sri Pratap Gogoi has been given 

employment in the employment firm and an amount of Rs. 1500/- 

per month has been paying to the wife of Sri Nabajyoti Pathak with 

effect from the month of November, 2006 by the plaintiff.  

   The plaintiff sent Pleader’s notice to the defendants 

which the defendant received and admitted almost all the entire 

case about missing of the vehicle and 2 persons of the plaintiff firm 

but the defendants failed to fulfill the demand of the plaintiff sated 

in the said petition. Hence, this suit.        

  

3.   The defendant Nos. 1 and 2 have  contested the suit by 

filing the written statement.  

   The defendant No.1 in the written statement stated 

interalia, that there is no cause of action to file the suit, the suit is 

not maintainable in its present form and the suit is barred by 

limitation.   

  The defendant contended that Sri Brajen Gogoi  

(defendant No.2) arranged for payment of an amount of               

Rs. 1,90,304/- in the form of a bank draft and intimated the plaintiff 

through this defendant that payment would be made through bank 

draft after receiving the vehicle from the plaintiff. This defendant did 

not undertake to make transit insurance of the vehicle. The transit 

insurance is to be done before start of journey at a place where the 

vehicle has been kept and not at a place where the vehicle is to 
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reach. Insurance Company will issue transit insurance only after 

seeing the vehicle and its papers. Both the vehicle and its papers 

were at Tezpur. This defendant also contended that neither this 

defendant nor to its knowledge Sri Brajen Gogoi ever gave any 

instruction to the plaintiff to deliver the vehicle to any of their agent. 

The staff of the plaintiff can not be termed as the agent of any of 

the defendant. They were under the command of the plaintiff and 

acted on its directions. This defendant did not promise to make any 

payment to Mr. Pathak or to any other staff as the defendant is 

ignorant as to when Mr. Pathak started his journey and as to what 

he signed and in what capacity before starting his journey.  

  This defendant further contended that the DD was 

returned to defendant No. 2, Brajen Gogoi, when the plaintiff failed 

to deliver the vehicle. This defendant has no any legal or moral 

responsibility to make any payment to the families of the personnel 

of the plaintiff on their sudden disappearance. The plaintiff has no 

legal right to claim any compensation for the alleged disappearance 

of its personnel. Even if, the two persons have died,  under the 

employment of plaintiff, the plaintiff is not the legal heir of its staffs 

to claim any compensation for their loss.  

 

4.   Defendant No. 2, Sri Brajen Gogoi, has submitted 

separate written statement stating, interalia, that the suit is not 

maintainable and there is no cause of action for the suit. The 

defendant contended that neither the defendant No.1 nor this 

defendant signed any money receipt for Rs. 1,91,629/- only  

towards the down payment for the price of the vehicle amounting to 

Rs. 4,15,045/- only in favour of the plaintiff. This defendant did not 

undertake to pay any sum for their remuneration of any expenses or 

for any cost of fuel of the vehicle going from Tezpur to Jorhat. Sri 

Nabajyoti Pathak, an employee of the plaintiff who took delivery of 

the alleged vehicle did not sign the delivery receipt as an agent of 



6 

defendant No.2. This defendant also stated that there was a specific 

verbal contract between the defendant No. 1 and the plaintiff that 

the down payment through Bank draft has been made  by him upon 

receiving delivery of the vehicle at Jorhat but never before receiving 

delivery of the vehicle at Jorhat.  

 

  This defendant also contended that as because, the 

alleged vehicle was not at all delivered by the plaintiff either to 

defendant No.1 or to defendant No.2, the question of making first 

payment does not arise and the cancellation of the DD No. 023029 

dated 26-10-2006 for Rs. 1,90,304/- was just and lawful and as 

such, there is no question of cheating the plaintiff by the defendant 

No.1, by playing any fraud in respect of the said DD, does not arise. 

The defendant stated that since the bodies of Nabajyoti Pathak and 

Pratap Gogoi were never recovered by the police, it can not be 

preseumed as they dead or killed. Further as the alleged vehicle was 

never recovered from the afore-said persons, the same can not be 

presumed to be stolen. The plaintiff not being the heir of Nabajyoti 

Pathak and Pratap Gogoi in any manner, the plaintiff is not 

authorized or entitled to claim compensation for any loss of lives of 

its said employees. Hence, the defendant prayed for dismissal of the 

suit.                 

5.          Upon pleadings of the parties and upon hearing, the 

following issues are settled by my learned predecessor:-  

1.     Whether there is cause of action for the plaintiff to 

file the suit?             

2.   Whether the suit is maintainable in its present 

form?     

3.     Whether the  defendant Nos 1 and 2 are liable to 

pay a sum of Rs. 18,71,445/- to the plaintiff firm 

as compensation for missing vehicle and loss of 

lives of Nabajyoti Pathak and Pratap Gogoi?      
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4.  Whether the plaintiff is entitled for a decree as 

prayed for ?  

5. To what  relief / reliefs the parties are entitledto 

under law and equity? 

 

6.           During trial, the plaintiff has examined 3 witnesses  and 

exhibited some documents to prove its case, whereas the defendant 

have examined only one witness and exhibited some documents in 

support of its case.   

 

7.   And after close of the trial of the suit, the Judgment is 

delivered by deciding the issues on the backdrop of material on 

record and the submission of learned counsels of both sides made 

during the final hearing.   

 

Issue No.1. 

  Whether there is cause of action for the suit?  

8.  The plaintiff pleaded that the defendant No. 1  on 26-

10-2006 requested the Manager of Plaintiff firm over telephone to 

sell and deliver one Mahindra & Mahindra Max Pick Up Van to Sri 

Brajen Gogoi, defendant No.2, and sent a Money receipt amounting 

to Rs. 1,91,629/- as down payment out of total cost amounting to 

Rs. 4,15,045/- . The plaintiff also stated that on request made by 

defendant No.1, Sri  Nabajyoti Pathak as incharge of the vehicle and 

Sri Pratap Gogoi, as a driver (both employees under plaintiff firm) 

took the delivery of the said vehicle and after taking delivery of the 

said vehicle on the way from Tezpur to Jorhat, the said two 

employees and the said vehicle was missing. On the other hand, the 

defendants have denied the allegations of the plaintiff.  

  A cause of action is a bundle of essential facts, affirmed 

by one party and denied by the other party. In the present case, on 

careful perusal of the entire case record, I find a bonafide dispute 
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between the parties which requires judicial investigation. So, there is 

a cause of action for the suit. Hence, this issue is decided in the 

affirmative and in favour of the plaintiff.      

 

Issue No. 2. 

9.   Whether the suit is maintainable in its present form? 

 

    This issue has been raised by the defendants. 

Defendant No.1. in his written statement stated that the plaintiff has 

sought certain reliefs which the legal heirs of Nabajyoti Pathak and  

Pratap Gogoi can claim, provided their death is proved or is assumed 

by legal fiction with efflux of time. In absence of the legal heirs of 

the two aforesaid personnel of the plaintiff firm, the present suit can 

not be effectively decided. 

 

  The defendant No.2, in his written statement stated that 

the suit not having been filed in the name of Sri Pradip Tibrewala as 

plaintiff, the suit is not maintainable under the provisions of Order 

30 Rule 1 and 10 of CPC. 

 

 Upon perusal of the plaint, it appears that this is a suit 

for recovery of Rs. 18,71,445/-, as damage, compensation and cost 

of the missing vehicle. The plaintiff in their prayer portion i.e. (b) 

and (c) prayed for decreeing of Rs. 8,00,000/-  as compensation for 

the loss of life of missing Nabajyoti Pathak and Rs. 6,00,000/- as 

compensation, for the loss of life of missing Pratap Gogoi 

respectively. The plaintiff neither a legal heir of missing Nabajyoti 

Pathak and Pratap  Gogoi nor he was authorized by them to file this 

suit. Thus, it appears that in absence of the legal 

heirs/representatives of the said two deceased persons, the suit can 

not be decided properly. Hence, this issue is decided in the 

affirmative.    
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Issue No. 3. 

  Whether the  defendant Nos 1 and 2 are liable to pay a 

sum of Rs. 18,71,445/- to the plaintiff firm as compensation for 

missing vehicle and loss of lives of Nabajyoti Pathak and Pratap 

Gogoi -  this is the vital issue to be decided in this case.  

 

10.  Sri Pradip Tribrewal, sole proprietor of the plaintiff firm 

as PW 1, stated that the defendant No.1, being a regular customer 

of his firm, Sri Ashok Parik, partner of defendant No.1, requested 

the Manager of its firm, on 26-10-2006, over telephone to sell and 

deliver one Mahindra & Mahindra Max Pick Up Van to Sri Brajen 

Gogoi, defendant No.2 and issued and sent a Money receipt 

amounting to Rs. 1,91,629/- as down payment out of total amount 

of Rs. 4,15,045/-  being the cost of the said vehicle. On 26-10-06 at   

at 12.50 hours, the defendant No.1 sent an order to the plaintiff by 

Fax No. 03762301714, requesting his firm for making necessary 

arrangement to deliver the said vehicle to the defendant No. 2 

namely, Sri Brajen Gogoi at Jorhat. The said Fax contained that “The 

DO from ICICI Bank Ltd.  will be issued after necessary completion 

of documentation”. The Manager of its firm refused to deliver the 

said vehicle without receiving the amount of Rs. 1,91,629/-. The 

copy of the said Demand draft bearing No. 023029 dated 26-10-06 

amounting to Rs. 1,90,304/- issued in favour of  Mahindra & 

Mahindra, Guwahati and the cover note of the Insurance or ICICI- 

LOMBARD General Insurance Co. Ltd.  bearing No. GD 3264680 

dated 19-10-06 to 18-10-07 were sent through the Fax along with 

the above noted DO letter from defendant No.1. On 26-10-06 at 

about 1 .m. the defendant No.2 told the Manager of this firm over 

telephone that he was ready to come to Tezpur for taking delivery 

of the said vehicle from their firm. After a while, the Manager of this 

firm was asked by the defendant No.1 over telephone again that the 
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defendant No. 2 could not be able to come to Tezpur personally, 

therefore, the vehicle might be delivered at Jorhat from the plaintiff 

side. The Manager of the plaintiff firm enquired about the transit 

insurance of the vehicle and then the defendant No.1 replied that 

transit insurance was done in the name of defendant No.2 and the 

same would be furnished after arrival of the vehicle at Jorhat. It is 

also stated that the defendant No. 1 requested  the Manager of the 

plaintiff firm to arrange two persons including a driver and their 

remunerations would be paid either by the defendant No. 1 or by 

the defendant No.2 just after arrival of the vehicle at Jorhat. The 

Manager of the plaintiff firm placed the name of two persons 

namely, Sri Pratap Gogoi, as a driver, and Sri Nabajyoti Pathak as 

incharge of the vehicle. The defendant No.1 had a talk with Mr. 

Nabajyoti Pathak on his mobile phone and Sri Pathak was told by 

the defendant No.1 that they would paid an amount of Rs. 2000/- as 

remuneration for taking the vehicle to Jorhat by defendant No.1 and 

cost of the fuel of the vehicle going from Tezpur to Jorhat would be 

paid by the defendant No. 2. On 26-10-06, at about 1.45 p.m., Sri 

Nabajyoti Pathak had taken delivery of the vehicle from the plaintiff 

firm by putting his signature as an agent of defendant No. 2. An 

amount of Rs. 1500/- was paid to said Nabajyoti Pathak for 

necessary expenses. The said vehicle and the persons, who, took 

away the vehicle from Tezpur became untraced from the way to 

Jorhat.  

 

  PW 1 also stated that the original DD was not sent to the 

plaintiff firm and the said amount of DD was withdrawn by the 

defendant No.1 from UBI, Jorhat Branch. After missing of 2 persons 

under the employment of the plaintiff firm , a family member of Sri 

Pratap Gogoi has been given employment in the plaintiff firm and an 

amount of Rs. 1500/- per month has been paid to the wife of Sri 

Nabajyoti Pathak from the month of November, 2006 by the plaintiff 
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firm. He has exhibited the Fax letter dated 26-10-06 as Ext. 1, Fax 

copy of DD No. 023029dated 26-10-06 as Ext.2, photocopy of 

delivery form dated 26-10-06 as Ext. 3, photocopy of delivery 

receipt dated 26-10-06 as Ext. 4, Photocopy of Sale certificate dated 

26-10-06 as Ext. 5, Photocopy of Form No. 22 under MV Act as Ext. 

6, Carbon copy of FIR dated 27-10-06 as Ext. 7. 

 

  During cross-examination, this PW 1 stated that the 

missing of two staff of their firm, namely, Sri Pratap Gogoi and Sri 

Nabajyoti Pathak has not been completed 7 years nor their dead 

body recovered till date. On presumption, he has stated that both 

the employees died.    In Ext. 19 and Ext. 20, he did not mention 

that the two employees died, simply mentioned that they were 

missing. He further stated that the insurance for vehicle is done at 

the place of delivery or before the dealer. No advance payment was 

made for sale of the alleged vehicle. The customer of the vehicle did 

not came to the plaintiff firm nor any agent come to Tezpur to take 

the vehicle on behalf of them. This witness also stated that the 

defendant did not give authority letter to receive the alleged vehicle 

to the said two missing employees.  

 

  PW 2, Sri Adarsh Tibrewal, son of Pradip Tibrewal, 

stated the similar fact as stated by PW 1 in his deposition. This PW 

2, during cross-examination, stated that the deadbodies of the two 

persons namely, Sri Pratap Gogoi and Sri Nabajyoti Pathak were 

never recovered. He also admitted that none of representative of 

defendant Nos. 1 and 2 came to Tezpur to take delivery of the 

missing vehicle. He also stated that the alleged vehicle did not reach 

the actual destination i.e. Jorhat. 

 

  PW 3- Pallav Saikia, a Manager of the plaintiff firm, 

stated that on 26-10-06 the alleged vehicle was sold to Brajen 



12 

Gogoi, defendant No. 2 and the said vehicle was sent to Jorhat 

under the custody of Nabajyoti Pathak and Pratap Gogoi according 

to the request of the defendants. But, unfortunately, the vehicle and 

the persons were untraced on the way to Jorhat and the said vehicle 

and two persons are not yet recovered. During cross-examination, 

this witness stated that he is ignorant whether in support of their 

claim that every month salaries have been paid to the wives of 

Nabajyoti Pathak and Pratap Gogoi.   

  

  DW 1, Sri Ashok Pareek, Sole proprietor of M/S 

Jagdamba Finance, defendant No.1, stated the similar facts as 

stated in his written statement. He has exhibited the letter written 

by him in the month of Nov, 2006 as Ext. A and the reply dated 13-

11-2006 by the plaintiff as Ext. B.  

 

  It is not in dispute that the defendant No. 1 sent an 

order   by Fax No. 03762301714 dated 26-10-06 to the plaintiff.  

 

  Admittedly, no advance payment was made for sale of 

the alleged vehicle by the defendant Nos. 1 and defendant No. 2 to 

the plaintiff.   

 

     From the evidence on record, it is seen that though the 

plaintiff has claimed that the defendant No. 1 asked the Manager of 

the plaintiff firm that the vehicle might be delivered at Jorhat from 

the plaintiff side including a driver and their remuneration would be 

paid either by the defendant No.1 or by the defendant No.2 just 

after arrival of the vehicle at Jorhat, but, the plaintiff has failed to 

show any documentary proof that said Nabajyoti Pathak was duly 

authorized by the defendants to take the delivery of the vehicle in 

question on behalf of them. PW 1 in cross admitted that the 

defendants did not give any authority letter to receive the alleged 
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vehicle to the missing employees namely, Nabajyoti Pathak and 

Pratap Gogoi nor sent any agents to receive the alleged vehicle on 

behalf of them.  There is no evidence on record to show that the 

said two persons were died and the said vehicle was untraced. In 

this connection, PW 1 and PW 2, in their cross-examination, stated 

that the dead bodies of their two employees and the missing vehicle 

were not recovered. The PW 1 further stated that the date of death 

of Nabajyoti Pathak and Pratap Gogoi has not been completed seven 

years and merely on suspicion, he stated that both the persons had 

died.  

 

   That apart, the plaintiff is not a legal heir of the said 

two employees of the plaintiff firm and the plaintiff has not 

authorized/empowered by the legal heirs of two deceased 

employees, therefore, the plaintiff legally can not claim for 

compensation on behalf of them. The alleged vehicle also did not 

reach at Jorhat, the place of destination.  

  

  Upon perusal of the documentary evidence, it is seen 

that the Ext. 2, is a Demand draft, dated 26-10-06, in favour of 

Mahindra & Mahindra, Guwahati, for Rs. 1,90,304/- which does not 

bear the signatures of the defendant Nos. 1 and 2. Exhibit 4, 

delivery report, dated 26-10-06, does not show that the said 

Nabajyoti Pathak received the alleged vehicle on behalf of the 

defendant Nos. 1 and 2.   

   

  From the above discussions, it appears that the 

defendant Nos. 1 and 2 are not liable to pay a sum of Rs. 

18,71,445/- to the plaintiff firm as compensation for missing vehicle 

and loss of lives of Nabajyoti Pathak and Pratap Gogoi. Hence, this 

issue is decided in the negative and against the plaintiff.        
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Issue Nos. 4 & 5 

 

     Whether the plaintiff is entitled for a decree as prayed 

for and to what relief / reliefs the parties are entitled to under law 

and equity?  

 

  11.    Both the issues are inter-related with each other and, as 

such, taken together for discussion.  

 

  In view of the discussions and decision made in the 

Issue No.3, both the issues are decided in the negative and against 

the plaintiff.  

 

O     R    D    E     R 

 

12.            In the result, the suit is dismissed on contest. However, 

both the parties will bear their own costs.       

   Prepare decree accordingly.     
 

13.   Given under my hand and seal of this court, I have 

signed and delivered this judgment on this 9th day of July, 2014. 

       

 
 
 

(P.C. Kalita) 
Civil Judge, 

Sonitpur, Tezpur 
 

Dictated and corrected 
by me . 
 
 
 
        (P.C. Kalita)  

      Civil Judge, 
  Sonitpur, Tezpur. 

Typed by me 
 
 
R. Hazarika 
steno 
   


